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delivery of possession to the mortgagee, which under their doctrine 
ripens his contractual right into a property right, as a preference 
although made within four months of bankruptcy. 11 The great weight 
of authority, however, sustains the sound doctrine that the mortgagee 
possesses a property right which binds subsequent mortgagees and 
purchasers with notice. 12 Consistency demands the same result where 
the rights of an attaching creditor are involved, 13 but a number of 
States, for reasons of policy based upon the apparent ownership of 
the mortgagor, refuse in such a case to allow the mortgagee to assert 
his rights. 14 This is evidently the attitude of the court in the prin- 
cipal case, since a trustee in bankruptcy, by the Amendment of 1910 
to § 47-a, cl. 2, of the Bankruptcy Act of 1898, occupies the position of 
an attaching creditor. 15 The wisdom of this deviation from principle 
is questionable, but whatever the nature of the mortgagee's right, it 
should at least be certain, and the situation demands that clarification 
by legislative enactment which it has already received in a few States, 
where provision is made for the creation of a legal lien on after- 
acquired personal property. 10 



The Basis for Recovery at Law in Oases op "Shadowing" by De- 
tectives. 1 — Although the maxim that there is no wrong without a 
remedy is frequently recurring in our reports, and the courts since 
the Statute of Westminster 2nd have striven earnestly to give it effect, 
yet novel cases are constantly arising where old principles must be 
fitted to new conditions, and it is interesting to observe by what means 
the expansion of the law is accomplished. For example, in the recent 
case of Schultz v. Frankfort Marine Accident etc. Co. et al. (Wis. 
1913) 139 N. W. 386, the plaintiff was subjected to ridicule and loss 
of employment by reason of his being openly and publicly "shadowed" 
by the defendant's detectives. His counsel were evidently embarrassed 
to know how to frame the complaint, but charged the defendants with 
malicious conspiracy to injure, false imprisonment, invasion of the 
right of privacy, and defamation. The court chose to grant recovery 
on the ground of wordless defamation. 

From a technical standpoint the facts alleged fail to support any 
of the wrongs charged. In the first place, conspiracy is not actionable 
as a separate, substantive wrong unless special damages are traceable 
to the mere concerted action; 2 hence in the principal case, where the 
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"Smithurst v. Edmunds (1862) 14 N. J. Eq. 408; Francisco v. Rvan 
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conspiring added nothing to the injurious character of the wrongs 
complained of, no cause of action was set out unless those wrongs 
were themselves independently actionable. Secondly, although it can 
hardly be doubted that one who knows he is being "shadowed" by de- 
tectives is partially restrained in the exercise of his free right of 
locomotion, 3 yet no proof of any particular restraint was offered, and 
consequently no false imprisonment could be found. 4 In the third 
place, the right of privacy, if it exists, has been developed chiefly with 
regard to the unauthorized use of photographs for gain, and even in 
this limited application has been denied in some jurisdictions. 5 Al- 
though the trend of current opinion favors the recognition of a "right 
to immunity from wrongful publicity", and this doctrine might well 
have been extended to cover the facts of the principal case, never- 
theless the court was undoubtedly justified under the present condition 
of the authorities in preferring not to base its judgment on this 
ground. 7 And lastly, the false publication, which is essential to the 
action of defamation, 8 has always been limited to a publication of 
words or pictures, 9 and mere acts cannot come within the accepted 
definition of that tort. The facts seem to present, therefore, a situa- 
tion which is not only unprecedented, but for which no established 
remedy seems available. 

The foundation of every legal right is in a corresponding legal 
restraint. 10 Hence, when an unprecedented case arises, the court must 
at the outset determine from a consideration of the accepted remedies 
in similar cases, whether the legal right relied upon actually exists. 
If the principle is recognized and the only question is its application 
to the new facts, the court is competent to give a remedy without 
invasion of the field of legislation ; 11 and the mere objection of novelty 
has long been discarded. 12 And the courts in deciding cases of novel 
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impression generally accept the pervading principle that when, damage 
is produced by an injury to a valuable right no mere technicality will 
be permitted to work a denial of justice. 13 It is on the question of 
the existence of the legal right, however, that the greatest difficulty 
is experienced. 

In the case under consideration the chief tendency of the defend- 
ant's acts was to humiliate and disgrace the plaintiff. The natural 
recourse, therefore, was to sue for injury to reputation. But reputation 
is not an absolute right, 14 for it may be blackened with impunity by 
spoken words not actionable per se nor followed by special damage, 15 
and it has been urged that even in those cases where redress is 
afforded, the gist of the action is not the injury to the reputation but 
the damage thereby produced. 16 By the prevailing view, however, 
there is a recognized right of reputation, 17 the violation of which will 
be conclusively presumed from the mere publication in permanent 
form of defamatory matter, 18 while if the publication be temporary 
the law will require proof of special damage before it concludes that 
the right has been invaded. 10 With the single exception that the con- 
tinued and notorious surveillance took the place of spoken words, the 
principal case contains every element of slander, and identical results 
ensued. Therefore, while the injury cannot be technically classed as 
defamation, it differs therefrom only in form and not in substance, 
and it seems that the plaintiff's remedy was properly found in an 
action on the case in the nature of defamation. 20 



Conditions Precedent and the Statute of Limitations. — Suit brought 
in a court without jurisdiction should be ineffective to toll the Statute 
of Limitations, since in effect there has been no action at all. 1 The 
plight of a litigant who has brought such a suit, however, has induced 
some courts to extend liberally the benefit of the statutes prevailing 
in most jurisdictions 2 allowing an extra period within which to bring 
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that the Statute is tolled "whether the suit has been brought before a 
court of competent jurisdiction or not." Blume v. New Orleans (1901) 
104 La. 345. 
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See §405, New York Code of Civil Procedure: "If an action is com- 
menced within the time limited therefor, and a judgment therein is re- 
versed on appeal, without awarding a new trial, or the action is terminated 
in any other manner than by a voluntary discontinuance, a dismissal of 



